terms  "hazard"  or "significantly and  substantially."    It was
determined  that  the word hazard  denotes a measure  of  danger
to  safety or health and that  a violation "significantly and
substantially"  contributes to  the cause and   effect  of a
hazard  if the violation could  be a major cause of a danger  to
safety or health.     The Commission also noted  that  the inspec-
tor's  "independent   judgment  is an important  element  in making
'significant and substantial1   findings,   which should not be
circumvented."    The effect of the Mational  Gj^sum decision
constituted a retreat  from the view urged  by the Secretary
that  a violation is of a significant  and   substantial nature
so  long as  it   poses more than a remote  or  speculative chance
that  an injury will result,  no matter  how slight  that  injury
might be.     Prior to National Gypsum most  violations were
treated as   "significant and substantial."    The National Gypsum
case elevated  significant and  substantial violations to a
middle ground  between the technical  non-serious category of
violations  and  "imminent danger" violations.     I footnote here
that my own view prior  to passage  of  the 1977 Act was that  the
phrase "as  could significantly and  substantially contribute  to
the cause  and effect of a mine  safety or health hazard" was  a
phrase of  art which had  specific meaning under the 1952 Act
which had  been picked up In its entirety under the 1969 Act
and under  normal rules  of statutory construction,  absent
input  by interested legislators  on both sides  of the aisle,
would  have  transferred  a meaning  carrying a greater degree of
seriousness than the intermediate ground  chosen by the
Commission after the passage of the 1977 Act.     In fleshing
out   its holding in National Gypsum the   Commission did  indicate
that  "something more than the violation of  a  standard itself
is  required."

In view of the National  Gypsum decision I conclude that
the  Secretary in this case has carried  its  burden of  proof
with respect to  its  "substantial and  significant" allegation
by  showing the  wetness,   albeit  occasional,   of the haulageway,
the curves  and down grades in  the mine  and  the intrinsic
danger of haulage travel itself.     A violation which affects
the braking capacity of a vehicle which carries human beings
under the circumstances  described  In this  case is a relatively
serious  violation by its very nature.

I will comment on the failure that  I believe occurred  in
the  record  of this proceeding at  this  point.     There was no
showing that the Mathies Mine had  an unusual  number of  sanding
violations or of braking accidents.     There was no expert
testimony with respect   to the  stopping  distance loss  which
would   occur by the loss  of one  sander or two.     There is no
indication of the speed which mantrips ordinarily travel.     The
mechanics of how the violation would  contribute to  the cause

1118nificantly, Mathies did not call Mr. Nick ds a witness.
